New Rules Regarding Client Consents to Disclose or Use Tax Return Information Applicable January 1, 2009
In 2008, revised regulations were issued interpreting Internal Revenue Code § 7216, which governs the disclosure or use of tax return information by tax return preparers (T.D. 9375).  The revised regulations apply to a disclosure or use of tax return information occurring on or after January 1, 2009.
Absent a specific exception, prior written consent by a taxpayer is generally required to disclose or use tax return information.  An unauthorized disclosure or use of tax return may result in both civil and criminal penalties.  Policyholders are advised to review the applicable standards prior to making a disclosure or use of tax return information in order to determine whether written consent is required.  
Pursuant to IRC § 6713, a civil penalty of $250 per disclosure ($10,000 maximum per calendar year) may be imposed on an income tax return preparer who improperly discloses tax return information.  In addition, under IRC § 7216, a tax return preparer who knowingly or recklessly discloses or uses information furnished to them in connection with the preparation of an income tax return may be subject to a criminal penalty, a $1,000 fine, and up to one year imprisonment.
Policyholders should be familiar with the § 7216 regulations as well as Rev. Proc. 2008-35.  The relevant rules can be found in the § 7216 regulations and Rev. Proc. 2008-35.  
· Treas. Reg. § 301.7216-1 provides general information regarding IRC § 7216 and key definitions.
· Treas. Reg. § 301.7216-2 lists situations in which a disclosure and use is permitted without consent.  
· Treas. Reg. § 301.7216-3 provides the rules regarding the form and content of consents to disclose or use tax return information.  
· Rev. Proc. 2008-35 provides further guidance as to the form and content for consents to disclose or use tax return information derived from Form 1040 series income tax returns as well as several useful examples.
We also encourage policyholders to contact us with questions or concerns.

Key Terms and Definitions

Tax Return – any income tax return or amended return of income tax.  However, pursuant to § 301.7216-1(b), the term as defined does not include non-income tax returns; e.g., the regulation does not include estate, payroll and other tax returns.
Tax Return Preparer – any person who is in business of preparing or assisting in the preparation of a tax return, including persons providing auxiliary services related to the preparation of a tax return.

Tax Return Information – any information including, but not limited to, a taxpayer's name, address, or identifying number, which is furnished in any form or manner for, or in connection with, the preparation of an income tax return of the taxpayer; includes information that the taxpayer furnishes to a tax return preparer and information furnished to the tax return preparer by a third party; also includes information the tax return preparer derives or generates from tax return information in connection with the preparation of a taxpayer's return.  For example, tax return information includes statistical compilations of tax return information, even in a form that cannot be associated with, or otherwise identify, directly or indirectly, a particular taxpayer.  See § 301.7216-2(o) for limited use of tax return information to make statistical compilations without taxpayer consent, and to use the statistical compilations for limited purposes.  

Tax return information includes information furnished to the tax return preparer for the sole purpose of preparing the tax return.

Although expansive, the definition, both in the regulation and in § 7216, appears to encompass only the information the tax return preparer obtains in connection with tax return preparation.  Thus, tax information provided during the tax year for tax planning or structuring is arguably not encompassed by § 7216 or the new regulations.

Disclosure – the act of making "tax return information known to any person in any manner whatever."  Treas. Reg. § 301.7216-1.  Generally, applies to disclosures to a third party.
Use – the use of tax return information in any circumstances in which the "tax return preparer refers to, or relies upon, tax return information as the basis to take or permit an action."  Treas. Reg. § 301.7216-1.
Auxiliary Services – not clearly defined in the § 7216 regulations.  However, the examples provided in the regulations include persons in the business of providing computerized tax return processing and persons under contract with a tax return preparer to provide tax software service.

Permissible Disclosures and Uses
As noted above, Treas. Reg. § 301.7216-2 provides exceptions where tax return information may be used or disclosed without consent.  For example, disclosures between preparers within the same firm located in the United States are permitted under the regulations.  Also, disclosures of tax return information between preparers in different firms located in the United States is permitted provided the purpose is to prepare or assist in preparing a tax return or to provide auxiliary services in connection with the preparation of any tax return.  However, the exception does not apply to services that are substantive determinations or advice affecting the tax liability reported by taxpayers.
An exception applies to identical information furnished to a tax return preparer if the identical information was obtained in a context other than providing tax return preparation or auxiliary services to the taxpayer. Treas. Reg. § 301.7216-1(b)(3)(i)(C). An example would include information obtained as a result of performing other work (such as audits, reviews, compilations, tax projections or tax planning, financial advising, estate tax or estate planning) for the client.  However, bookkeeping for purposes of preparing the return would probably not be considered other work.

In addition, the § 7216 regulations permit tax return preparers to make limited use of taxpayer's contact information to offer additional tax return services or tax information.  Please note that this exception applies only to tax return preparers.
In cases where the client requests that the tax return preparer disclose tax return information to a third party (e.g., lender, broker), CAMICO recommends that the preparer send the information directly to the client, thereby avoiding the issue of disclosure altogether.
Please refer to Treas. Reg. 301.7216-2 for a complete list of permissible disclosures and uses where prior written consent is not required.

Requirements for Consents to Disclose or Use Tax Return Information

The regulations describing the required format and content of a consent form are detailed and not reproduced here.  For a complete list of the requirements, please consult Treas. Reg. § 301.7216-3 and Rev. Proc. 2008-35.  
However, generally, in order for consents to disclose or use tax return information to be valid, the consents must be: i) knowing and voluntary, ii) in writing, and iii) made prior to the particular disclosure or use sought.  A written copy of the consent must be provided to the taxpayer.  In addition, all consents to disclose or use tax return information must meet the additional requirements listed below.
General Format and Content of Consent:
· Form 1040 Series Filers Only – In addition to the requirements for "all filers" below, consent must comply with the form and content required in Revenue Procedure 2008-35, e.g. all paper consent forms must be on 8 ½ x 11 inch or larger paper and printed in 12 point font.  In addition, the revenue procedure provides certain mandatory language to be included in a consent.  For your convenience sample consent letters may be downloaded from the CAMICO Members-only Site.  The particular content or language required to be included in a given consent form will depend on the following factors: 
· Whether a disclosure or a use of taxpayer information is sought and, 
· In the case of a disclosure, whether or not the purpose is to prepare and file the taxpayer's return; and

· In the case of disclosure, whether or not the consent is to disclose tax return information outside the U.S. and, 
· If outside the U.S., whether or not the taxpayer's Social Security Number will be disclosed.

· Non-Form 1040 Filers Only - Consent may be in any format, including in an engagement letter to the client.  Treas. Reg. § 301.7216-3(a)(3)(iii).  Other than the requirements listed below, no mandatory language is required.
Identify Parties: Consent must include the names of tax preparer, taxpayer and, if applicable, recipient of the tax return information.  Treas. Reg. § 301.7216-3(a)(3)(i)
· Form 1040 Series Filers Only – If consent to disclose, the consent must identify the specific recipient/s of the tax return information.
· Non-Form 1040 Filers Only – In lieu of identifying a specific recipient, consent may allow disclosure to a descriptive class of entities; e.g., tax preparer's international affiliates.

Identify Purpose and Scope: Consent must state the intended purpose of disclosure or particular use authorized. Treas. Reg. § 301.7216-3(a)(3)(i)(B).  In addition, the consent must describe the specific information to be disclosed or used.
Acknowledgment: Dated and signed by taxpayer authorizing specified disclosure or use.  A written copy of the consent must be provided to the taxpayer.
Timing of Consent:
· Consents must be prior to the specified disclosure or use.
· Consents to disclose or use tax return information to solicit for non-tax preparation business must be made prior to submitting completed tax return to taxpayer for signature. 

· Requests for consents may not be made after unsuccessful attempt.
Duration of Consent: Consents are valid for one year from the date signed by taxpayer, unless stated otherwise. 

Multiple Consents: Consent to disclose cannot be combined with a consent to use tax return information.  However, multiple reasons for requesting consent to disclose tax return information may be listed in one consent form.  Likewise, multiple reasons for requesting consent to use tax return information may be listed in one consent form.  Rev. Proc. 2008-35, section 6 for examples. 
Useful Links

Treas. Reg. 301.7216-0 – 301.7216-3, T.D. 9375: http://www.irs.gov/irb/2008-05_IRB/ar07.html
Rev. Proc. 2008-35: http://www.irs.gov/irb/2008-29_IRB/ar13.html
Aids to Preparing § 7216 Consent Forms: http://www.irs.gov/efile/article/0,,id=201520,00.html
§ 7216 Frequently Asked Questions: http://www.irs.gov/efile/article/0,,id=188398,00.html
§ 7216 Updated Rules for Tax Preparers: http://www.irs.gov/efile/article/0,,id=188390,00.html
AICPA article: http://tax.aicpa.org/Resources/New+Section+7216+Regulations+Become+Effective.htm
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